
THE HON. JAMES G. MIXON TRIAL PRACTICES SEMINAR 

Presented by 

THE UNITED STATES BANKRUTPCY COURT 

EASTERN AND WESTERN DISTRICTS OF ARKANSAS 

 

 

 

 

March 11, 2022 

William H. Bowen School of Law, Little Rock 

CLE Credit Hours:  6 (including 1 hour of ethics) 

 

 

PROGRAM AGENDA 

AND 

HANDOUT MATERIALS 

 

 

 



 THE UNITED STATES BANKRUPTCY COURT 

 EASTERN AND WESTERN DISTRICTS OF ARKANSAS     
        Presents 

 THE HON. JAMES G. MIXON TRIAL PRACTICES SEMINAR 

March 11, 2022 
 William H. Bowen School of Law, Little Rock 

   Free CLE Credit Hours: 6 (including one hour of ethics) 

8:15 – 8:30 
Welcome 
Hon. Richard D. Taylor, U.S. Bankruptcy Judge for the Eastern and Western Districts of Arkansas   
Dean Theresa M. Beiner, Dean, Nadine Baum Distinguished Professor of Law, Wm H. Bowen School of Law 

8:30-9:30 
What Judge Mixon Taught Us About Ethics in the Courtroom 
Hon. Phyllis M. Jones, U.S. Bankruptcy Chief Judge for the Eastern and Western Districts of Arkansas 
Mardi Blissard, Career Law Clerk to the Hon. James G. Mixon and Hon. Phyllis M. Jones 

9:30-10:30 
Answers to Your Trial Practice Questions! 
Hon. Mackie Pierce, Circuit Judge, Sixth Judicial Circuit, Pulaski and Perry Counties, Arkansas 
Hon. Kristine G. Baker, U.S. District Judge for the Eastern District of Arkansas 
Hon. Brian S. Miller, U.S. District Judge for the Eastern District of Arkansas 

10:30–10:45 Break 

10:45-11:45 
Handling Experts 
William M. Griffin III, Friday, Eldredge, & Clark LLP 

11:45-12:45 
LUNCH (Box Lunch Provided at Cost – Select Lunch Choice on Registration Form) 

12:45-1:45 
Domestic Support Obligations in Bankruptcy as Relates to State Court Proceedings 
Mary-Tipton Thalheimer, Rose Law Firm, P.A. 

1:45-2:45  
Evidence 
James F. Dowden, James F. Dowden, P.A. 
Charles T. Coleman, Wright, Lindsey & Jennings LLP 

2:45-3:00 Break 

3:00-4:00 
Proving Your Case in Bankruptcy Court  
Hon. Phyllis M. Jones, U.S. Bankruptcy Chief Judge for the Eastern and Western Districts of Arkansas 
Hon. Richard D. Taylor, U.S. Bankruptcy Judge for the Eastern and Western Districts of Arkansas  
Hon. Bianca M. Rucker, U.S. Bankruptcy Judge for the Eastern and Western Districts of Arkansas  

https://www.arb.uscourts.gov/news/james-g-mixon-trial-practices-seminar-0


THE HON. JAMES G. MIXON TRIAL PRACTICES SEMINAR 

March 11, 2022 

Presentation from 8:30 to 9:30 

 

 

 

 

What Judge Mixon Taught Us About Ethics in the Courtroom 

 

Hon. Phyllis M. Jones 

United States Bankruptcy Chief Judge 

For the Eastern and Western Districts of Arkansas 

And 

Mardi Blissard 

Career Law Clerk to the Hon. James G. Mixon 

And Career Law Clerk to the Hon. Phyllis M. Jones 

 

 

 

 

Handout Materials 

 

  



What Judge Mixon Taught Us About Ethics in the Courtroom 

 

Phyllis M. Jones 
and 

Mardi Blissard 
 

 

 This presentation will focus on select rules of the Arkansas Rules of Professional 

Conduct, the United States Bankruptcy Code, and the Federal Rules of Bankruptcy Procedure.  

The selection includes the following: 

 

Selected Arkansas Rules of Professional Conduct 

Rule 1.1.  Competence.   

A lawyer shall provide competent representation to a client. Competent representation requires 
the legal knowledge, skill, thoroughness and preparation reasonably necessary for the 
representation. 

 

Rule 1.3.  Diligence.   

A lawyer shall act with reasonable diligence and promptness in representing a client. 

Rule 1.5.  Fees.  (Subsection (a) only). 

(a) A lawyer's fee shall be reasonable. A lawyer shall not make an agreement for, charge, or 
collect an unreasonable fee or an unreasonable amount for expenses. The factors to be 
considered in determining the reasonableness of a fee include the following: 

(1) the time and labor required, the novelty and difficulty of the questions involved, and the skill 
requisite to perform the legal service properly; 
 
(2) the likelihood, if apparent to the client, that the acceptance of the particular employment will 
preclude other employment by the lawyer; 
 



(3) the fee customarily charged in the locality for similar legal services; 
 
(4) the amount involved and the results obtained; 
 
(5) the time limitations imposed by the client or by the circumstances; 
 
(6) the nature and length of the professional relationship with the client; 
 
(7) the experience, reputation, and ability of the lawyer or lawyers performing the services; and 
 
(8) whether the fee is fixed or contingent. 

Rule 1.7.  Conflict of Interest:  Current Clients.  (Subsection (a) only).   

(a) Except as provided in paragraph (b), a lawyer shall not represent a client if the representation 
involves a concurrent conflict of interest. A concurrent conflict of interest exists if: 
 
(1) the representation of one client will be directly adverse to another clients; or 
 
(2) there is a significant risk that the representation of one or more clients will be materially 
limited by the lawyer's responsibilities to another client, a former client or a third person or by a 
personal interest of the lawyer.   
 
Rule 3.3.  Candor Toward the Tribunal. 
 
(a) A lawyer shall not knowingly: 
 
(1) make a false statement of fact or law to a tribunal; or fail to correct a false statement of 
material fact or law previously made to the tribunal by the lawyer; 
 
(2) fail to disclose to the tribunal legal authority in the controlling jurisdiction known to the 
lawyer to be directly adverse to the position of the client and not disclosed by opposing counsel; 
or 
(3) offer evidence that the lawyer knows to be false. If a lawyer, the lawyer's client, or a witness 
called by the lawyer, has offered material evidence and the lawyer comes to know of its falsity, 
the lawyer shall take reasonable remedial measures including, if necessary, disclosure to the 
tribunal. A lawyer may refuse to offer evidence, other than the testimony of a defendant in a 
criminal matter, that the lawyer reasonably believes is false. 
 
. . . . 
 
(d) In an ex parte proceeding, a lawyer shall inform the tribunal of all material facts known to the 
lawyer which will enable the tribunal to make an informed decision, whether or not the facts are 
adverse. 
 
  



Rule 3.5.  Impartiality and Decorum of the Tribunal.  (Subsections (a) and (b) only).   

A lawyer shall not: 
 
(a) seek to influence a judge, juror, prospective juror or other official by means prohibited by 
law; 
 
(b) communicate ex parte with such a person during the proceeding unless authorized to do so by 
law or court order[.] 
 
Rule 3.7.  Lawyer as Witness.   

a) A lawyer shall not act as advocate at a trial in which the lawyer is likely to be a necessary 
witness unless: 
 
(1) the testimony relates to an uncontested issue; 
 
(2) the testimony relates to the nature and value of legal services rendered in the case; or 
 
(3) disqualification of the lawyer would work substantial hardship on the client. 
 
 
United States Bankruptcy Code 

11 U.S.C. § 105(a).  Power of the Court.   

(a) The court may issue any order, process, or judgment that is necessary or appropriate to carry 

out the provisions of this title. No provision of this title providing for the raising of an issue by a 

party in interest shall be construed to preclude the court from, sua sponte, taking any action or 

making any determination necessary or appropriate to enforce or implement court orders or rules, 

or to prevent an abuse of process. 

  



11 U.S.C. § 327.  Employment of Professional Persons. 

(a) Except as otherwise provided in this section, the trustee, with the court's approval, may 
employ one or more attorneys, accountants, appraisers, auctioneers, or other professional 
persons, that do not hold or represent an interest adverse to the estate, and that are disinterested 
persons, to represent or assist the trustee in carrying out the trustee's duties under this title. 
 
(b) If the trustee is authorized to operate the business of the debtor under section 721, 1202, 
or 1108 of this title, and if the debtor has regularly employed attorneys, accountants, or other 
professional persons on salary, the trustee may retain or replace such professional persons if 
necessary in the operation of such business. 
 
(c) In a case under chapter 7, 12, or 11 of this title, a person is not disqualified for employment 
under this section solely because of such person's employment by or representation of a creditor, 
unless there is objection by another creditor or the United States trustee, in which case the court 
shall disapprove such employment if there is an actual conflict of interest. 
 
(d) The court may authorize the trustee to act as attorney or accountant for the estate if such 
authorization is in the best interest of the estate. 
 
(e) The trustee, with the court's approval, may employ, for a specified special purpose, other than 
to represent the trustee in conducting the case, an attorney that has represented the debtor, if in 
the best interest of the estate, and if such attorney does not represent or hold any interest adverse 
to the debtor or to the estate with respect to the matter on which such attorney is to be employed. 
 
(f) The trustee may not employ a person that has served as an examiner in the case. 
 
11 U.S.C. § 328.  Limitation on compensation of Professional Persons. 

(a) The trustee, or a committee appointed under section 1102 of this title, with the court's 
approval, may employ or authorize the employment of a professional person under section 
327 or 1103 of this title, as the case may be, on any reasonable terms and conditions of 
employment, including on a retainer, on an hourly basis, on a fixed or percentage fee basis, or on 
a contingent fee basis. Notwithstanding such terms and conditions, the court may allow 
compensation different from the compensation provided under such terms and conditions after 
the conclusion of such employment, if such terms and conditions prove to have been improvident 
in light of developments not capable of being anticipated at the time of the fixing of such terms 
and conditions. 
 
(b) If the court has authorized a trustee to serve as an attorney or accountant for the estate 
under section 327(d) of this title, the court may allow compensation for the trustee's services as 
such attorney or accountant only to the extent that the trustee performed services as attorney or 
accountant for the estate and not for performance of any of the trustee's duties that are generally 
performed by a trustee without the assistance of an attorney or accountant for the estate. 
 

https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=11USCAS721&originatingDoc=N383FA380A06711D8A63DAA9EBCE8FE5A&refType=LQ&originationContext=document&transitionType=DocumentItem&ppcid=92dc128f33fd4da8b59e41818cdbccb7&contextData=(sc.Category)
https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=11USCAS1202&originatingDoc=N383FA380A06711D8A63DAA9EBCE8FE5A&refType=LQ&originationContext=document&transitionType=DocumentItem&ppcid=92dc128f33fd4da8b59e41818cdbccb7&contextData=(sc.Category)
https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=11USCAS1108&originatingDoc=N383FA380A06711D8A63DAA9EBCE8FE5A&refType=LQ&originationContext=document&transitionType=DocumentItem&ppcid=92dc128f33fd4da8b59e41818cdbccb7&contextData=(sc.Category)
https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=11USCAS1102&originatingDoc=NDBAD47C01AFF11DA9B9CC05FFDEF1DFC&refType=LQ&originationContext=document&transitionType=DocumentItem&ppcid=495faa8901b947f2a2309f5650a0fe52&contextData=(sc.Document)
https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=11USCAS327&originatingDoc=NDBAD47C01AFF11DA9B9CC05FFDEF1DFC&refType=LQ&originationContext=document&transitionType=DocumentItem&ppcid=495faa8901b947f2a2309f5650a0fe52&contextData=(sc.Document)
https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=11USCAS327&originatingDoc=NDBAD47C01AFF11DA9B9CC05FFDEF1DFC&refType=LQ&originationContext=document&transitionType=DocumentItem&ppcid=495faa8901b947f2a2309f5650a0fe52&contextData=(sc.Document)
https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=11USCAS1103&originatingDoc=NDBAD47C01AFF11DA9B9CC05FFDEF1DFC&refType=LQ&originationContext=document&transitionType=DocumentItem&ppcid=495faa8901b947f2a2309f5650a0fe52&contextData=(sc.Document)
https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=11USCAS327&originatingDoc=NDBAD47C01AFF11DA9B9CC05FFDEF1DFC&refType=RB&originationContext=document&transitionType=DocumentItem&ppcid=495faa8901b947f2a2309f5650a0fe52&contextData=(sc.Document)#co_pp_5ba1000067d06


(c) Except as provided in section 327(c), 327(e), or 1107(b) of this title, the court may deny 
allowance of compensation for services and reimbursement of expenses of a professional person 
employed under section 327 or 1103 of this title if, at any time during such professional person's 
employment under section 327 or 1103 of this title, such professional person is not a 
disinterested person, or represents or holds an interest adverse to the interest of the estate with 
respect to the matter on which such professional person is employed. 
 

Federal Rules of Bankruptcy Procedure 

Rule 9011.  Signing of Papers; Representations to the Court; Sanctions; Verification and Copies 
of Papers.   

 

(a) Signature 
Every petition, pleading, written motion, and other paper, except a list, schedule, or statement, or 
amendments thereto, shall be signed by at least one attorney of record in the attorney's individual 
name. A party who is not represented by an attorney shall sign all papers. Each paper shall state 
the signer's address and telephone number, if any. An unsigned paper shall be stricken unless 
omission of the signature is corrected promptly after being called to the attention of the attorney 
or party. 
 
(b) Representations to the court 
By presenting to the court (whether by signing, filing, submitting, or later advocating) a petition, 
pleading, written motion, or other paper, an attorney or unrepresented party is certifying that to 
the best of the person's knowledge, information, and belief, formed after an inquiry reasonable 
under the circumstances,1]— 

 
(1) it is not being presented for any improper purpose, such as to harass or to cause unnecessary 
delay or needless increase in the cost of litigation; 
 
(2) the claims, defenses, and other legal contentions therein are warranted by existing law or by a 
nonfrivolous argument for the extension, modification, or reversal of existing law or the 
establishment of new law; 
 
(3) the allegations and other factual contentions have evidentiary support or, if specifically so 
identified, are likely to have evidentiary support after a reasonable opportunity for further 
investigation or discovery; and 
 
(4) the denials of factual contentions are warranted on the evidence or, if specifically so 
identified, are reasonably based on a lack of information or belief. 
 
(c) Sanctions 
If, after notice and a reasonable opportunity to respond, the court determines that subdivision (b) 
has been violated, the court may, subject to the conditions stated below, impose an appropriate 

https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=11USCAS327&originatingDoc=NDBAD47C01AFF11DA9B9CC05FFDEF1DFC&refType=RB&originationContext=document&transitionType=DocumentItem&ppcid=495faa8901b947f2a2309f5650a0fe52&contextData=(sc.Document)#co_pp_4b24000003ba5
https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=11USCAS327&originatingDoc=NDBAD47C01AFF11DA9B9CC05FFDEF1DFC&refType=RB&originationContext=document&transitionType=DocumentItem&ppcid=495faa8901b947f2a2309f5650a0fe52&contextData=(sc.Document)#co_pp_7fdd00001ca15
https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=11USCAS1107&originatingDoc=NDBAD47C01AFF11DA9B9CC05FFDEF1DFC&refType=RB&originationContext=document&transitionType=DocumentItem&ppcid=495faa8901b947f2a2309f5650a0fe52&contextData=(sc.Document)#co_pp_a83b000018c76
https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=11USCAS327&originatingDoc=NDBAD47C01AFF11DA9B9CC05FFDEF1DFC&refType=LQ&originationContext=document&transitionType=DocumentItem&ppcid=495faa8901b947f2a2309f5650a0fe52&contextData=(sc.Document)
https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=11USCAS1103&originatingDoc=NDBAD47C01AFF11DA9B9CC05FFDEF1DFC&refType=LQ&originationContext=document&transitionType=DocumentItem&ppcid=495faa8901b947f2a2309f5650a0fe52&contextData=(sc.Document)
https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=11USCAS327&originatingDoc=NDBAD47C01AFF11DA9B9CC05FFDEF1DFC&refType=LQ&originationContext=document&transitionType=DocumentItem&ppcid=495faa8901b947f2a2309f5650a0fe52&contextData=(sc.Document)
https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=11USCAS1103&originatingDoc=NDBAD47C01AFF11DA9B9CC05FFDEF1DFC&refType=LQ&originationContext=document&transitionType=DocumentItem&ppcid=495faa8901b947f2a2309f5650a0fe52&contextData=(sc.Document)
https://1.next.westlaw.com/Document/NAF94B920B89F11D8983DF34406B5929B/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.Document)&userEnteredCitation=Fed+r.+bankr.+p.+9011#co_footnote_I80686D90D34011E095B0DB598C829D0F


sanction upon the attorneys, law firms, or parties that have violated subdivision (b) or are 
responsible for the violation. 
 
(1) How initiated 
 
(A) By motion 
A motion for sanctions under this rule shall be made separately from other motions or requests 
and shall describe the specific conduct alleged to violate subdivision (b). It shall be served as 
provided in Rule 7004. The motion for sanctions may not be filed with or presented to the court 
unless, within 21 days after service of the motion (or such other period as the court may 
prescribe), the challenged paper, claim, defense, contention, allegation, or denial is not 
withdrawn or appropriately corrected, except that this limitation shall not apply if the conduct 
alleged is the filing of a petition in violation of subdivision (b). If warranted, the court may 
award to the party prevailing on the motion the reasonable expenses and attorney's fees incurred 
in presenting or opposing the motion. Absent exceptional circumstances, a law firm shall be held 
jointly responsible for violations committed by its partners, associates, and employees. 
 
(B) On court's initiative 
On its own initiative, the court may enter an order describing the specific conduct that appears to 
violate subdivision (b) and directing an attorney, law firm, or party to show cause why it has not 
violated subdivision (b) with respect thereto. 
 
(2) Nature of sanction; limitations 
A sanction imposed for violation of this rule shall be limited to what is sufficient to deter 
repetition of such conduct or comparable conduct by others similarly situated. Subject to the 
limitations in subparagraphs (A) and (B), the sanction may consist of, or include, directives of a 
nonmonetary nature, an order to pay a penalty into court, or, if imposed on motion and warranted 
for effective deterrence, an order directing payment to the movant of some or all of the 
reasonable attorneys' fees and other expenses incurred as a direct result of the violation. 
 
(A) Monetary sanctions may not be awarded against a represented party for a violation of 
subdivision (b)(2). 
 
(B) Monetary sanctions may not be awarded on the court's initiative unless the court issues its 
order to show cause before a voluntary dismissal or settlement of the claims made by or against 
the party which is, or whose attorneys are, to be sanctioned. 
 
(3) Order 
When imposing sanctions, the court shall describe the conduct determined to constitute a 
violation of this rule and explain the basis for the sanction imposed. 
 
(d) Inapplicability to discovery 
Subdivisions (a) through (c) of this rule do not apply to disclosures and discovery requests, 
responses, objections, and motions that are subject to the provisions of Rules 7026 through 7037. 
 
  

https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000611&cite=USFRBPR7026&originatingDoc=NAF94B920B89F11D8983DF34406B5929B&refType=LQ&originationContext=document&transitionType=DocumentItem&ppcid=448a610787784590a2382bd4cc133913&contextData=(sc.UserEnteredCitation)
https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000611&cite=USFRBPR7037&originatingDoc=NAF94B920B89F11D8983DF34406B5929B&refType=LQ&originationContext=document&transitionType=DocumentItem&ppcid=448a610787784590a2382bd4cc133913&contextData=(sc.UserEnteredCitation)


(e) Verification 
Except as otherwise specifically provided by these rules, papers filed in a case under the Code 
need not be verified. Whenever verification is required by these rules, an unsworn declaration as 
provided in 28 U.S.C. § 1746 satisfies the requirement of verification. 
 
(f) Copies of signed or verified papers 
When these rules require copies of a signed or verified paper, it shall suffice if the original is 
signed or verified and the copies are conformed to the original. 
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Questions to be Discussed by the Panel 

 

 

 

Question 1: 

It's a bench trial and you are confident your judge has fully reviewed the pleadings. When the 
court invites your opening, you should: 

 

a. Waive your opening because the court is prepared.  
b. Make an opening laying out the facts, the law, and the relief sought.  
c. Argue, argue, argue. 
d. Reevaluate all your life decisions. 
 
 
 
 
 

Question 2:   

You and opposing counsel have stipulated to the admissibility of all the exhibits for trial.  You 
have a professional looking organized notebook with all your exhibits and another equally nice  
notebook with the opposing parties’ exhibits.  You should: 

 

 a. Begin the trial by letting the judge know how cooperative the parties have been and offer  
  both exhibit notebooks into evidence before you make your opening statement.   

 b. Begin the trial by offering only your exhibit notebook into evidence and then proceed  
  with your opening statement.   

 c. Make your opening statement first and then offer your exhibit notebook into   
  evidence at the beginning of your case-in-chief.   

 d. Ask the judge how he/she would like you to proceed.  

 

 

 

 

 



Question 3:   

During trial, bench or jury, opposing counsel poses a question that invites a hearsay response 
which, in truth, is not that meaningful and merely establishes some background information. You 
should: 

 

a. Always object to anything that remotely sounds like hearsay. 
b. Save your hearsay objections for only the most meaningful issues. 
c. See how the other lawyer treats you and your witnesses before you decide whether to 

object. 
d. Remain tentative and uncertain because hardly anybody understands hearsay and why do 

we have it anyway. 
 
 
 
 

 
 
Question 4: 
 
Opposing counsel has handed the witness a document on the witness stand.  The document was 
not on any of the exhibit lists.  Opposing counsel has the witness identify the document and tells 
the witness to read the first two paragraphs of the document out loud for the court to hear.  You 
don’t want the information in the record because it is unfavorable to your client.  You should: 
 

a. Object to the witness reading from the document because it has not been introduced as an 
exhibit. 

b. Object to the witness reading from the document because the document is not on the 
exhibit lists. 

c. Both a and b. 
d. Do nothing – since the document is not being introduced into evidence, the information 

in the document will not be considered evidence just by the witness reading it at trial.   
 
 
 
 
 
 
 

 

 

 



 

 

Question 5: 

 

You have a lengthy trial that is coming up soon.  You don’t want the other witnesses to hear all 
the testimony given at trial.  You show your trial skills by invoking Rule 615 to exclude the 
witnesses.  You should: 

 

 a. File a pre-trial motion asking that “the Rule” be invoked. 

 b. Ask for “the Rule” to be invoked before opening statements. 

 b. Ask for “the Rule” to be invoked before the first witness takes the stand. 

 d. Vehemently object when opposing counsel requests his/her expert witness to be allowed  
  to stay in the courtroom. 

 

 

Question 6: 

 

You are in the middle of cross examining the plaintiff’s primary witness and in response to your 
question the witness says, “I have papers over there on the table in my folder I brought to court 
and if I could just go over there and get my folder, I can answer your question.”  How do you 
respond? 

 

 a. Tell the witness to leave the witness stand and pick up the folder. 

 b. Ask the judge what he/she wants the witness to do. 

 c. Ignore the offer and ask a different question. 

 d. Pass the witness and sit down.  



Question 7: 

 

Federal Rule of Evidence 902 provides that to satisfy the requirement of authenticating or 
identifying an item of evidence, the proponent must produce evidence sufficient to support a 
finding that the item is what the proponent claims it is.  I am in a case involving a promissory 
note secured by a mortgage on certain real property.  The mortgage is filed in the county real 
estate records.  At the trial I can: 

  

a. Offer both the note and mortgage into evidence without having to have a witness authenticate 
either of them. 
 

b. Offer the note and mortgage into evidence by having a witness authenticate the documents.   
 

c. Offer the note into evidence by having a witness authenticate the document and offer a certified 
copy of the mortgage without any testimony. 
 

d. Sob gently.   
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Questions to Ponder and Discuss 

Bankruptcy Judges Panel 

 

Comments and Questions Welcomed 

 

 

Question 1: 

You just successfully tried a three-day jury trial on the issue of fraud. The favorable judgment 
awarded you damages. Then, the defendant files bankruptcy. You are confident you can deny the 
dischargeability of your specific debt and accordingly file an adversary proceeding. You should:  

a. Completely rely on res judicata.  
b. Completely rely on collateral estoppel.  
c. Rely on both.  
d. Call your first witness and retry the case.  

 

 

 

Question 2: 

You represent a chapter 11 debtor-in-possession, and you file the petition on April 1.  Prior to 
filing, the DIP hires an accountant to assist with monthly reporting requirements.  Preparing the 
bankruptcy filing was very time-consuming and complicated.  While you handle everything else 
perfectly, four months after the bankruptcy filing you realize you forgot to file an application to 
approve the employment of the accountant under 11 U.S.C. § 327 that has been working 
diligently on the case.  What do you do? 

 

a. Ignore it, nbd, lol.    
b. Tell the accountant that she will not be paid for pre-petition or post-petition work 

to date.  Oops.     
c. File an application to employ the accountant requesting that her employment be 

approved nunc pro tunc.    
d. File an application disclosing when the debtor hired the accountant and requesting 

the court approve her employment as of the date of employment (if the date was 
pre-petition, the date that the petition was filed).  

  



Question 3: 

You have a proceeding in bankruptcy for which the reference has been withdrawn and is now 
pending before a Federal District Court in Arkansas. One or both parties note, however, that 
there are some bankruptcy centric issues and perhaps some other pre-trial matters that might be 
more expeditiously considered in the bankruptcy court where the judge is more knowledgeable 
about the entirety of the bankruptcy case. Should you:  

a. Congratulate yourself for thinking so hard and then go home for the day.  
b. Consider filing a motion or otherwise asking the District Court to leave part or parts of 

the proceeding with the bankruptcy court for their disposition and you have case law 
support for asking for this relief.   

c. Not file that motion because of your considered view that the bankruptcy court is without 
jurisdiction to do so.   

d. Given the difficulties attendant to jurisdictional questions, wonder why you did not go 
into banking.  

 
 

Question 4: 

You have a witness on the stand who, in an earlier deposition or related proceeding, made a 
statement very favorable to your case. You should:  

a. Hand him the transcript and have him read it into the record.  
b. Ask him the same or similar question that elicited the response.  
c. Read the statement to the witness and have him agree or disagree.  
d. Ask for a medal to be struck in honor of your legal prowess.   

 

Question 5: 

We all know that court hearings have been held telephonically and by video due to the Covid-19 
pandemic since early 2020 with some exceptions for in person hearings and trials.  The courts 
and bar have become quite proficient in using the equipment and the court business has been 
conducted very successfully using these alternative methods of holding court hearings.  Once 
court hearings and trials are routinely heard in person again you will: 

a. Continue to be able to appear as counsel by telephone or video upon request. 
b. Continue to be able to call your witness by telephone or video upon request. 
c. Both a and b. 
d. Be expected to appear in person along with your client and witnesses like pre-Covid 

days.   
 

  



Question 6:   

A chapter 11 debtor has failed to produce account numbers and login credentials for its accounts 
requested by the chapter 11 trustee (one was previously appointed).  The trustee files an 
Emergency Motion for Order Holding the debtor in contempt. The court holds a hearing on the 
Motion, the debtor does not appear, and the court finds the debtor in civil contempt and states the 
information the debtor must provide in order to cure the contempt, and that if he does not cure 
the contempt the court may impose monetary sanctions and/or incarceration.  The debtor does 
not cure the contempt.  The court sets a follow-up hearing on its order of contempt.  The debtor 
does not appear.  Assume service on the debtor of the above motion and orders was good.  At 
this point, the court can: 

 

a. Issue a judgment of monetary sanctions against the debtor without further action or 
notice.    

b. Issue an Order and Writ of Body Attachment directing the U.S. Marshals to bring the 
debtor from Georgia to Arkansas, incarcerate him to secure his attendance at a continued 
hearing on the order of contempt, and take all necessary actions, including, but not 
limited to, the use of reasonable force for the stated purpose and to arrest and/or evict any 
and all persons who obstruct, attempt to obstruct, interfere, or attempt to interfere, in any 
way with the execution of this order.    

c. Just continue the hearing on its order of contempt to another day—maybe he will appear 
next time, who knows. 

d. Any of the above.   

 

Question 7: 
 
You are defending the debtor in a nondischargeability action.  The plaintiff has alleged 523(a)(6) 
only (willful and malicious injury by the debtor to another entity or to the property of another 
entity) and you are confident he won’t be able to prove his case.  During opening, counsel for the 
plaintiff states that the evidence will also show that the debtor committed fraud or defalcation 
while acting in a fiduciary capacity, a 523(a)(4) action.  You should: 

a. Object during the opening statement because the 523(a)(4) action was clearly not in the 
complaint; 

b. Wait until your opening statement and point out to the court that the complaint did not 
include a 523(a)(4) cause of action and ask that no evidence be allowed on 523(a)(4); 

c. Ignore it; it doesn’t matter what plaintiff’s counsel says in the opening statement anyway.  

d. Mention in your opening that 523(a)(4) was not in the complaint and vow to object to the 
introduction of any evidence dealing with 523(a)(4).   
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